
4/7/2020 

 

 

  

Too Close to the 
Sun 
Evolving Collaborative Practice 

Towards a Hybrid Approach 

James Alexander, LL.B., LL.M. 
RUSSELL ALEXANDER FAMILY LAWYERS 



  

 1 

Family law is profoundly unique. It is often said that whereas criminal law sees bad 

people at their best, family law sees good people at their worst. In turn the role of the family 

lawyer is profound due to the responsibility counsel has to not only obtain their clients goals, 

but to also guide the parties through a difficult period of their life.  

 

One avenue that has historically shown promise of reaching both of these goals is 

Collaborative Practice (CP). CP is a form of dispute resolution that aims to increase the 

autonomy of the party’s decision-making powers albeit remaining guided by counsel. 

Through an analysis of the CP process in addition to its benefits and critiques, this paper 

contends that the present philosophical foundations of CP are misplaced and that the 

downsides of the process fail from its hubris. Specifically, when an impasse is reached in the 

negotiations and the requirement that counsel must withdraw from the case in order for the 

parties to litigate is flawed. It will then be theorized that CP should incorporate a hybrid-

approach that enables experienced and good faith counselors to litigate specific issues 

pertaining to the case. This can be incorporated in practice through the implementation of a 

uniform collaborative law act.  

 

This paper is conducted in three sections and will be explored as follows: Section I 

will briefly outline the framework that CP follows as shown in Figure 2 and identify some of 

the tenants that make the process a unique legal tool. Section II will then proceed to discuss 

what the main benefits and criticisms the practice holds and conclude that it is limited by its 

philosophical commitment to the disqualification provision. The paper’s originality will then 

come to the fore in section III by positing that the process could improve through the 

incorporation of a ‘hybrid-approach’ that enables court proceedings to commence in certain 

circumstances.  
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I. Process  

Modern family law contains a spectrum of options based on autonomy that a couple may 

choose from when going through a divorce/separation.1 On one end of the spectrum some 

couples are capable of determining issues pertaining to the breakdown of the marriage 

without any intrusion from the courts or third parties, while on the other end some are 

completely unable to deal with such issues absent a court order.2 If viewed on a spectrum 

from least to most intrusive, the process options available could be considered as follows. 

First, the kitchen table divorce in which the parties handle all issues without the involvement 

of third parties. This process is highly dependent on the couple’s ability to communicate and 

the complexity of their goals. Second, mediation in which the couple seeks assistance from a 

mediator to aid their negotiation. Counsel can also be consulted during mediation albeit their 

involvement may vary based on the facts.3 Next would indeed be collaborative practice with 

lawyer-to-lawyer negotiation following and traditional litigation falling on the end on the 

spectrum. Collaborative practice differs from that of mediation by having the party’s lawyers 

be much more engaged in the negotiation process and generating options.4 

 

 

 

 
1 See generally: Slovin, Sheri. “The Basis of Collaborative Family Law: A Divorce Paradigm Shift” (2004) 

18(2) American Journal of Family Law 77; Collaborative Practice Institute. “What is Collaborative Practice” 

(14 June 2019), online: <https://www.cpinstitute.ca/what-is-collaborative-practice/&gt>; Ontario Association of 

Collaborative Professionals. “The Collaborative Process” (2020), online: <https://oacp.co/collaborative-

divorce/#collaborative-process>. 
2 Slovin, Sheri. “The Basis of Collaborative Family Law: A Divorce Paradigm Shift” (2004) 18(2) American 

Journal of Family Law 77. 
3 Ibid. 
4 The process options outlined in figure 1 are intended to provide a brief overview of how a party may proceed 

with their divorce and stemming issues. This paper does not intend to divulge into too much detail with respect 

to the differences between CP and other forms of alternative dispute resolution but rather attempt to extract the 

most crucial issues that make CP distinct. For more information on the logistical differences between CP and 

other forms of proceedings, see generally: Macfarlane, Julie. “The Emerging Phenomenon of Collaborative 

Family Law (CFL): A Qualitative Study of CFL Cases” (2005) Department of Justice Canada, at 57 & 71, 

online: <https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/2005_1/pdf/2005_1.pdf>. 
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(a) Finding a Collaborative Lawyer 

The collaborative process typically begins with one or both parties retaining a lawyer that is 

trained in CP. The training to become a collaborative lawyer typically requires that counsel 

be trained in interest-based negotiation and conflict resolution in addition to understanding 

the structure of collaborative family law.5  

 

One of the unique features of family law is its inter-disciplinary importance, and the 

requirement that lawyers seeking to practice collaborative law obtain additional training in 

these inter-disciplinary skills evidences a positive evolution of the family law lawyer. For 

example, family law issues are painted with emotion due to the nature of what the parties are 

disputing (e.g. time with the child(ren), ownership of the home, etc.). Therefore, family 

lawyers are often subject to issues that far extend their formal legal training such as dispute 

resolution matters and overall management of their client’s psychology. Indeed, all legal 

matters could be viewed as emotionally straining on the client, however the psychological 

well-being of family law clients is distinctly important from other areas of law because of the 

permanence in familial relationships.  

 

 
5 Slovin, supra note 2 at 74.  

Autonomy 

 

 

Figure 1: Process Spectrum 
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Collaborative practice recognizes that the relationships of divorcing couples and their 

children will continue in some form thus making the negotiation process crucial to ensure 

future familial stability.6 The requirement that CP lawyers receive training in conflict 

resolution skills7 evidences an evolution of the family lawyer to a role that requires more 

inter-personal expertise/emotional intelligence to guide a client’s emotional psychology 

opposed to traditional monotonous duties that other legal professionals may experience a 

disruption to with the introduction of technological advancements.8 This shift can signify 

collaborative family law as a new paradigm9 that secures its professionalism to the forces of 

technological evolution within the legal profession. 

 

 

 
 

 

 

 
 

 

 

 

 
 

 

 

 

  
 

 

 

 

 

 

 
6 CCH Canadian Limited, “Collaborative Family Law: An Oxymoron or a Stroke of Genius?” (2001) Canadian 

Family Law Guide 268, at para 6.  
7 Slovin, supra note 2 at 74 
8 Technological advancements such as AI legal research, online divorce platforms, etc. have the ability to 

disrupt the profession. However, due to family law being rooted in the psychology of clients it will maintain (if 

not progress) its professionalism perhaps more so than that of other areas of law due to the inability for 

technology to replace the emotional intelligence and inter-personal expertise that family law professionals hold. 

See generally: Simpson, Brian. “Algorithms or advocacy: does the legal profession have a future in a digital 

world?” (2016) 25:1 Information & Communications Technology Law 50; Susskind, Richard. The end of 

lawyers?: rethinking the nature of legal services (New York: Oxford University Press, 2010); Bigda, Jordan. 

“The Legal Profession: From Humans to Robots” (2017) 18 J. High Tech. L., 396-400.  
9 CCH, supra note 6 at para 2. 
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(b) Participation Agreement  

If the client wishes to proceed collaboratively, the lawyer will then contact the opposing party 

or their counsel and request the matter proceed by way of CP. Before any negotiations may 

take place, the clients and their counsel must first sign into a Participation Agreement.10 

Although Participation Agreements may vary, there are a few fundamental provisions that 

must be included, namely: the agreement not to initiate court proceedings; open and honest 

disclosure; and respectful communication.11 These are the core tenants of what makes CP 

unique albeit controversial and will be discussed in depth below.12 

 

(c) Identify Issues 

Once the Participation Agreement is signed and reviewed, the parties will then proceed to set 

up an initial four-way meeting. The first four-way meeting will consist of the divorcing 

couple and counsel. During the meeting the parties will review the communication guidelines 

for the process that establishes ground rules for communication and highlights the importance 

of remaining civil.13  

 

The initial four-way meeting is the opportunity for the parties to share their goals and 

to identify any issues they wish to prioritize.14 In practice these goals often relate to parenting 

issues, support, and division of property. From a macro perspective, the client’s goals often 

 
10 Slovin, supra note 2 at 77; Collaborative Practice Institute. “What is Collaborative Practice” (14 June 2019), 

online: <https://www.cpinstitute.ca/what-is-collaborative-practice/&gt>; Ontario Association of Collaborative 

Professionals. “The Collaborative Process” (2020), online: <https://oacp.co/collaborative-

divorce/#collaborative-process>. 
11 Ibid. 
12 See: II. Hubris. 
13 Slovin, supra note 2 at 78.  
14 Collaborative Practice Institute. “What is Collaborative Practice” (14 June 2019), online: 

<https://www.cpinstitute.ca/what-is-collaborative-practice/&gt>; Ontario Association of Collaborative 

Professionals. “The Collaborative Process” (2020), online: <https://oacp.co/collaborative-

divorce/#collaborative-process>. 
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reflect more philosophical qualities. Macfarlane’s research15 highlights several macro 

objectives for CP to be: (i) reducing the expense and duration that traditional litigation 

entails; (ii) acting as a role model for the children by separating amicably; (iii) and as an 

opportunity for personal growth through the process with CP being a vessel of catharsis.16 

 

(d) Introducing other professionals 

Considering family law is unique and inter-disciplinary, CP also offers a multidisciplinary 

approach to handling family law issues through the utilization of other neutral professional 

experts such as financial, family, and child welfare professionals.17 The introduction and 

extent of involvement of additional collaboratively trained professionals remains at the 

discretion of the parties albeit often consented to on advice of counsel.18  

 

The objective of introducing additional professionals to the process is twofold. First, 

incorporating individuals with specific expertise (that are neutral to the facts) can ensure that 

the outcomes reached are in the best interests for both parties and were accomplished in an 

amicable manner. For example, involving financial professionals in the process can ensure 

that the party’s property is considered objectively and that the parties are advised as to what 

the best course of action is in their financial circumstance. Furthermore, the involvement of 

family professionals such as social workers, psychologists, or mediators can ensure that the 

emotional needs and concerns of the parties are adhered to in a respected manner.19 Finally, 

 
15 Macfarlane, Julie. “The Emerging Phenomenon of Collaborative Family Law (CFL): A Qualitative Study of 

CFL Cases” (2005) Department of Justice Canada, 26, online: <https://www.justice.gc.ca/eng/rp-pr/fl-

lf/famil/2005_1/pdf/2005_1.pdf>. 
16 Ibid, at 26.  
17Ibid, at 51; Ontario Association of Collaborative Professionals “Who is on the Team?” (2020), online: 

<https://oacp.co/collaborative-divorce/#collaborative-team>; Collaborative Practice Institute. “The 

Collaborative Team” (14 June 2019), online: <https://www.cpinstitute.ca/the-collaborative-team/&gt>. 
18 CCH, supra note 6.  
19 Slovin, supra note 2 at 75; Collaborative Practice Institute. “The Collaborative Team” (14 June 2019), online: 

<https://www.cpinstitute.ca/the-collaborative-team/&gt>. 
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the parties may also utilize the use of a family professional to discuss child-related issues and 

determine a parenting plan.20 This often takes place outside of regular collaborative meetings 

and is then added into the final agreement.21  

 

Second, introducing additional professionals is intended to lower the overall costs as 

their expertise can expedite the process.22 At glance this appears paradoxical due to the short-

term spike in costs associated with additional professionals at an hourly rate, yet Caruana23 

shows that the average collaborative file takes four to six two hour sessions to reach 

resolution and highlights that throughout that period the clients maintain control of the costs 

via their consent to continue using the professionals; concluding that “the process has the 

potential to be considerably less expensive than litigating”.24 This conclusion mirrors that of 

a study conducted in the United States that found CP cost less than cases handled via 

traditional litigation with the collaborative lawyers spending on average 32 hours on a file 

with costs averaging just under $9, 000 USD.25 The actual costs in comparison to that of 

traditional litigation is unknown because of the potential for differing outcomes in family law 

files.26 Yet from a parallax, Macfarlane’s study underlines that clients were generally 

satisfied with the incorporation of additional professionals.27 The arguments for and against 

the economics of CP can therefore be considered more of a clash of ideologies. 

 

 
20 Macfarlane, supra note 15 at para 6; Collaborative Practice Institute. “What is Collaborative Practice” (14 

June 2019), online: <https://www.cpinstitute.ca/what-is-collaborative-practice/&gt>; Ontario Association of 

Collaborative Professionals. “The Collaborative Process” (2020), online: <https://oacp.co/collaborative-

divorce/#collaborative-process>. 
21 Ibid.  
22 Caruana, Catherine. “Dispute resolution choice: a comparison of family dispute resolution, family law 

conferencing services and collaborative law” (2010) 85 Family Matters, 80.  
23 Ibid.  
24 Ibid.  
25 Howanski, Kristine K. “Collaborative lawyering in family law cases: a paradigm for addressing family 

conflicts” (2016) 49 The Maryland Bar Journal, 50.  
26 Macfarlane, supra note 15 at xii & 26.  
27 Ibid. 
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This clash can also be evidenced by CP practioners that often fall into an 

unquestioning belief in the system and the promotion of it on all their potential clients.28 A 

similar flaw within the culture of collaborative is the practioners tendency to find a specific 

group of other CP practioners and then attempt to use that tribe of professionals for all of 

their files.29 This dogmatism is evident on both sides of the spectrum and can be said to 

accentuate that the underlying philosophies of CP and litigation as the true source of 

proponents and opponents of the practice opposed to common arguments of economic 

efficiency.30 It is therefore important that collaborative groups be wary that the orthodoxies 

adopted do not go too far to influence the practice itself.31 

 

(e) Disclosure  

Similar to traditional litigation, CP requires parties to disclose information that may affect the 

choices/decisions they will have to make during the process. This is not however a formal 

discovery process,32 but the Participation Agreement typically states that the parties must 

agree to make timely, full, and informal disclosure of information regarding issues. This lack 

of ‘formal’ discovery is often troubling to new collaborative lawyers, yet Slovin identifies 

that in practice “most experienced lawyers admit that the traditional discovery process is 

often burdensome, exhausting and may not uncover well-hidden assets”.33 Abney highlights 

that there is no procedure that can guarantee honest disclosure yet CP enables the opportunity 

 
28 Ibid, at 65.  
29 Ibid, at 5.  
30 “Craig A. McEwen and Nancy H. Rogers, ‘Employing the Law to Increase the Use of Mediation and to 

Encourage Direct and Early Negotiations’ (1998) 13 Ohio St. J. on Disp. Resol, 831” in Julie Macfarlane. “The 

Emerging Phenomenon of Collaborative Family Law (CFL): A Qualitative Study of CFL Cases” (2005) 

Department of Justice Canada, 6, online: https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/2005_1/pdf/2005_1.pdf 
31 Ibid, at 7.  
32 Ibid, at 68; Slovin, Sheri. “The Basis of Collaborative Family Law: A Divorce Paradigm Shift” (2004) 18(2) 

American Journal of Family Law 78. 
33 Ibid.  



  

 9 

for the opposing party to voice their disbelief or ask questions of the information produced 

because the parties are sitting face-to-face.34 

 

(f) Settlement / Impasse 

After the issues stemming from the breakdown of the marriage are addressed (and hopefully 

solved) the CP will reach either a settlement or an impasse. The settlement between the 

parties often takes the form of a Separation Agreement that reflects what has been agreed to 

in the negotiations.35 Statistics evidence that despite a large portion of family files being 

pursued through traditional litigation methods, up to 90 per cent of cases do not proceed to a 

full hearing before a judge36 and family lawyers often favour settlement opposed to trial.37  

 

Macfarlane’s study also suggests that many lawyers felt the substantive outcome from 

the CP negotiations did not differentiate much from their expected outcome from the 

traditional litigation methods,38 albeit they did feel there was an ‘added-value dimension’ that 

CP provided.39 This added value rests in the psychological and procedural benefits of the 

process, namely lawyers found their clients had enhanced communication with the other 

party and ultimately lead to a more satisfactory settlement.40 This satisfaction on behalf of the 

client with respect to their settlement is important because the more fair – and consented to - 

 
34 Abney, Sherri. “Moving collaborative law beyond family disputes” (2014) 38:2 Journal of the Legal 

Profession, 279. 
35 Collaborative Practice Institute. “What is Collaborative Practice” (14 June 2019), online: 

<https://www.cpinstitute.ca/what-is-collaborative-practice/&gt>; Ontario Association of Collaborative 

Professionals. “The Collaborative Process” (2020), online: <https://oacp.co/collaborative-

divorce/#collaborative-process>. 
36 “Coulter, C., Family Law Matters, No. 1 (1) (Brunswick Press, Spring 2007) at 24” in Connie Healy. 

Collaborative practice: an international perspective (New York: Routledge, 2017), 11; Kristine K Howanski. 

“Collaborative lawyering in family law cases: a paradigm for addressing family conflicts” (2016) 49 The 

Maryland Bar Journal, 50.  
37 “Austin Sarat and William Felstiner. Divorce Lawyers and their Clients (Oxford University Press, 1995)” in 

Healy, Connie. Collaborative practice: an international perspective (New York: Routledge, 2017), 11. 
38 Macfarlane, supra note 15 at 57.  
39 Ibid, at 58.  
40 Ibid.  
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the parties feel about the settlement, the more likely the settlement will hold a lasting 

impact.41  

 

These results from successful settlements can be linked to the analysis above42 

discussing the evolution of the modern family lawyer and the paradigm shift that 

collaborative law entails. Collaborative practice can be considered a paradigm shift as it aims 

to achieve an outcome that is rare in law, that is a ‘win-win’ scenario. This paradigm shift can 

be warranted as the dynamics of CP are specific to family law matters and may not fit for the 

adjudicatory model.43 Specifically, it enables the opportunity for parties to proceed in a 

manner that reduces conflict. CP attempts to prevent a zero-sum game in which the only 

outcomes are defeat or victory,44 yet for this to coalesce there must be mutual goals between 

the parties.  

 

In situations where these mutual goals cannot be reached - either macroscopically 

with respect to the overarching philosophy of minimizing conflict and harm, or 

microscopically on certain issues pertaining to their case - the process has reached an 

impasse. In the event of an impasse and the CP breaks down, the parties may execute a partial 

Separation Agreement with respect to the issues that have been resolved, and/or proceed 

through the mediation/arbitration or commence court proceedings.45 If the parties elect to 

commence court proceedings, the CP Participation Agreement dictates that counsel may no 

longer represent them.46 This disqualification clause of the Participation Agreement is the 

 
41 Ibid, supra note 34 at 278.  
42 See specifically: page 5 above. 
43 Slovin, supra note 2 at 75.  
44 Healy, Connie. Collaborative practice: an international perspective (New York: Routledge, 2017) at 6.  
45 Collaborative Practice Institute. “What is Collaborative Practice” (14 June 2019), online: 

<https://www.cpinstitute.ca/what-is-collaborative-practice/&gt>; Ontario Association of Collaborative 

Professionals. “The Collaborative Process” (2020), online: <https://oacp.co/collaborative-

divorce/#collaborative-process>. 
46 Ibid.  
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philosophical foundation of CP and is also its largest critique; in section II we will discuss 

why.  

 

 

II. Hubris (i.e. Pros/Cons)  

Hubris is defined as “exaggerated pride or self-confidence”47 and is often in reference to the 

hero that holds excessive ambition and belief in one’s self that ultimately leads to their 

downfall. Collaborative law is ambitious. From its critical examination of the adjudicatory 

model48 to its basis in natural law,49 the ambition of the process - and its impact on 

participants - requires it to be considered as a new paradigm. This section will explore the 

profound characteristics of CP through its emphasis on autonomy but then proceed to outline 

how that may be more detrimental to high-conflict cases and ultimately conclude that the 

hubris of the disqualification clause minimizes its potential due to its binary nature.   

 

 

Figure 3: Summarized Pros and Cons of CP50 

Pros Cons 

1) Autonomy  

- clients present during negotiations and 

able to voice their opinion  

 

- clients can control the agenda of the 

meetings, the frequency, and the 

inclusion of any additional 

professionals 

 

- some parties may be subject to power 

dynamics thus resulting in one party 

holding dominance during negotiations 

 

- there is no authoritative decision-maker 

present 

 

2) Procedural Ease  

- clients are informed of the framework 

of the process before entering into the 

Participation Agreement. The process 

typically proceeds as expected  

 

- if the procedure is followed with 

efficiency the parties may spend less on 

their file  

 

- parties unwilling to agree upon issues 

can prolong the process and ultimately 

increase their costs  

 

- costs and difficulty of the case with 

increase if impasse is reached and 

clients are required to retain new 

counsel 

 
47 Merriam-Webster. “Hubris”, online: <https://www.merriam-webster.com/dictionary/hubris&gt>. 
48 Ibid, supra note at 75.  
49 Natural law posits that humans are inherently guided by inner morals and law is a reflection of those. 

Collaborative law can be considered natural law based due to its adherence to societal morals. See mainly: 

Dworkin, Ronald. Laws Empire. (Cambridge Mass, 1986).  
50 This pros and cons chart is intended to provide a brief overview of the common benefits and downsides of the 

practice. Continuing in line with the ‘hubris’ of the process, the chart highlights how in CP the upsides of the 

process can also be met with a downside depending on the circumstances of the case at hand. Thus showing that 

for CP to work effectively it must be a balancing act. Figure 3 summarized from Caroline Counsel. “What Is 

This Thing Called Collaborative Law?” (2010) Family Matters 85, 78-79.  
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3) Not confined to legal issues 

- clients have the opportunity to identify 

issues that may not be completely 

based in law (e.g. emotional 

issues/concerns) 

 

- clients with disabilities or 

psychological vulnerability can be 

greater adhered to 

 

- the absence of an authoritative 

decision-maker (i.e. judge) may result 

in ‘justice not done’ 

4) Communication skills  

- clients have the opportunity to improve 

their communication and parenting 

skills  

 

- the needs of both parties are considered 

in accordance with that of the family as 

a whole 

 

 

- lawyers learn different skills that can be 

utilized in their practice 

 

- high conflict cases may experience 

further harm due to the difficulty of 

dealing with the other party face-to-

face 

 

- some lawyers do not subscribe to the 

introduction of new legal skills 

 

- some lawyers and clients do not want to 

see the other party win in a file  

 

 5) Mental health  

- for the clients, proceeding in a way that 

is prone to less conflict can minimize 

the long-term psychological effects on 

themselves and children  

 

- lawyers hold an opportunity to provide 

a win-win scenario and experience less 

stress on files  

6) Confidentiality  

- clients can feel comfortable that their 

personal relationship difficulties and 

property issues remain closed off from 

the public if they wish 

 

- the lack of formal discovery can 

support those attempting to hide assets 

 

 

Autonomy  

The greatest strength of CP can be considered the autonomy it grants the parties. The shift 

away from the adjudicatory model of handling family law cases enables the opportunity for 

clients and lawyers to “own the process and its outcome through managing their conflict and 

transforming it into collaboration”51. Slovin identifies that when clients enter into the 

traditional court process, they often do not fully comprehend what they are getting involved 

in.52 Procedurally, a client may not expect to wait months for a court date or wait hours in the 

 
51 Slovin, supra note 2 at 76.  
52 Ibid. 
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court hallway for a few minutes in front of a judge that will decide their fate.53 

Philosophically, the emotional and financial stress of taking their case to court may lead them 

to experience things they never wanted in the first place such as unnecessarily increasing 

conflict with the other spouse over relatively petty issues.  

 

Alternative dispute resolution (ADR) methods such as mediation and CP recognize 

that relationships between the parties will continue in some form, especially if there are 

children involved.54 Therefore the overarching goals of ADR is to enable the parties to 

separate albeit in a less adversarial way and with more autonomy so that the party’s long-

term psychological well-being will be preserved and the settlement will last.55  

 

Traditional litigation can be considered retrospective as it often relies on blame, 

whereas CP can be considered prospective as it seeks solutions for the future of the parties.56 

Indeed retrospective judicial practices are suited for certain situation (such as severe criminal 

matters), however family law shifted away from this form of justice as evidenced by its 

reform away from fault-based grounds in the Divorce Act 1968.57 This shift to prospective 

justice and an increased emphasis on autonomy in family law can also be evidenced by Bill 

C-78. 58  

The 2019 changes to federal family laws add to existing duties for lawyers 

under the Divorce Act and also create duties for the parties to a proceeding 

 
53 Ibid.  
54 CCH, supra note 6 at para 6.  
55 Ibid.  
56 Abney, supra note 34 at 278. 
57 See also: Allen, Douglas. “No-fault divorce in Canada: Its cause and effect” (1998) 37:2 Journal of Economic 

Behavior Organization 129. 
58 Bill C-78, An Act to amend the Divorce Act, the Family Orders and Agreements Enforcement Assistance Act 

and the Garnishment, Attachment and Pension Diversion Act and to make consequential amendments to another 

Act (assent to 21 June 2019, S.C. 2019, c. 16), online: <https://www.parl.ca/DocumentViewer/en/42-1/bill/c-

78/royal-assent>; see also: Sowter, Deanne. “Increasing the emphasis on family law lawyering: correspondent’s 

report from Canada” (2018) 21:2 Legal Ethics, 165. 
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under the Act. These duties encourage the use of “family dispute resolution 

processes” which include a range of options such as negotiation, mediation 

and collaborative law.59 

 

Therefore paradigm shift that CP operates within can be considered a critique of the 

traditional litigation system that attempts to rearticulate the law.60 Yet its hubris in doing so is 

exposed through its commitment to a binary ethos. For example, the re-articulation of law 

that CP provides can indeed be a useful alternative to the litigation method, however in doing 

so it has a tendency to unnecessarily demonize the law and its traditional methods.61  

 

The two most obvious examples of the inappropriate commitment to this binary 

outlook can be seen in the harm CP practices may have on high-conflict cases and the 

unfairness the disqualification provision imposes on parties at an impasse. Before proceeding 

to discuss these factors, it can be concluded that the normative shift of CP towards autonomy 

has shown to be welcomed by parliament (via removal of fault and objectives of Bill C-78) 

nevertheless the re-articulation of the traditional system should not be considered from a 

binary perspective that contends CP is good and litigation is bad, but rather that the 

introduction of multiple avenues for divorcing as a postmodernist interpretation of family law 

that seeks to serve justice in a manner that best suits the parties circumstance.62 

 

High Conflict Cases  

 
59 Department of Justice. “Legislative Background: An Act to amend the Divorce Act, the Family Orders and 

Agreements Enforcement Assistance Act and the Garnishment, Attachment and Pension Diversion Act and to 

make consequential amendments to another Act (Bill C-78 in the 42nd Parliament)”, (29 August 2019), online: 

Overview of Bill C-78: Legislative objectives <https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/c78/03.html>. 
60 Murphy, Ronalda. “Is The Turn Toward Collaborative Law A Turn Away From Justice?” (2005) 42:3 Family 

Court Review, 464.  
61 Ibid, at 465.  
62 Healy, supra note 44 at 14.  
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In comparison to other forms of ADR such as mediation, the presence of lawyers in CP 

negotiations can serve as a safeguard to high-conflict separations.63 Yet there are cases that 

are simply not fit for such practices and must proceed to litigation as certain couples do not 

hold the emotional intelligence to proceed without conflict. Common red flags that deem the 

parties unfit to proceed collaboratively are power dynamics in the relationship, the presence 

of physical or verbal abuse, and mistrust. This, in addition to coerced participation, shows 

that the binary ethos can in turn lead to an antithetical effect on the parties. 

 

It is crucial that parties that are unable to proceed with civility be excluded from 

proceeding collaboratively due to the potential of furthering the infliction of harm that may 

result from face-to-face negotiations. Bill C-78 imposes a duty of lawyers to determine if the 

“circumstances of the case are of such a nature that it would clearly not be appropriate” to 

attempt to resolve matters through dispute resolution.64 The presence of lawyers in CP 

opposed to the lack thereof in other forms of ADR can be seen as beneficial since they may 

advocate on behalf of their client; a duty that is crucial for the weaker party in a dynamic who 

may be left to fend for themselves otherwise.65  

 

CP also maintains the potential to manage gender inequalities and power dynamics in 

a profound way through the incorporation of social workers, mental health professionals in 

addition to counsel.  

Counsel can facilitate the provision of more thorough legal advice and more 

individualized negotiating support. This potential, however, will not be fully 

 
63 CCH, supra note 6 at para 6. 
64 Bill C-78, An Act to amend the Divorce Act, the Family Orders and Agreements Enforcement Assistance Act 

and the Garnishment, Attachment and Pension Diversion Act and to make consequential amendments to another 

Act, s. 7.7 (2)(a) (assented to 21 June 2019, S.C. 2019, c. 16). 
65 Murphy, supra note 60 at 466.  
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realized unless lawyers demonstrate high levels of sensitivity to imbalances, 

utilize effective screening strategies, provide timely and specific legal advice, 

and work, at achieving deeper and more effective client-lawyer 

communication.66 

 

 

Yet, Murphy posits a unique point by identifying that sometimes to ensure future 

well-being for the family the best course of action is to avoid preserving the relationship in its 

entirety.67 This idea considered against the normative shift of collaborative is complex 

considering proponents of CP must paradoxically accept that CP is ‘not fit’ in order to 

achieve the goals of the process itself. Successful collaborative practioners have incorporated 

screening criteria that may be used to aid the determination of appropriateness of CP to the 

case at hand.68  

 

However, high-conflict cases may be beyond reparation for a few core reasons. First, 

the goals of harmony and communication may be problematic in cases subject to spousal 

abuse.69 In such scenarios it could be considered unjust and dangerous70 to create an 

environment that could result in the weaker party having to endure distress at the hands of the 

dominant party.71 Despite CP being described as a form of ‘therapeutic justice’ that can be 

used as a lens to view the law and its procedures,72 it is important that the rule of law – and 

the rights of victims - is not compromised in order to achieve a lasting a settlement. Second, 

 
66 Wiegers, Wanda. “Collaborative Family Law and Gender Inequalities: Balancing Risks and Opportunities” 

(2008) Osgoode Hall Law Journal, 740-41. 
67 Murphy, supra note 60 at 467. 
68 Macfarlane, supra note 15 at 65; A useful tool that many practioners use is the Separation & Divorce 

Readiness Indicator (SDRI), available: <https://www.sdri.ca> 
69 Wiegers, supra note 67 at 746.  
70 “Owen M Fiss. “Against Settlement” (1984) 93:6 The Yale Law Journal, 1073” in Connie Healy. 

Collaborative practice: an international perspective (New York: Routledge, 2017), 10. 
71 Ibid.  
72 “Wexler, D., ‘Therapeutic Jurisprudence: An Overview’, (2000) 17 (1) Thomas M. Cooley Law Review 125–

134, 125” in Connie Healy. Collaborative practice: an international perspective (New York: Routledge, 2017), 

at 16.  
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the historical events of the couple’s relationship may have led to a complete lack of trust and 

sympathy for one another. In such scenarios, CP and its practioners can aid this turmoil but 

only if the party’s objectives conform with the underlying philosophy of CP.  

 

The Pill Provision  

The disqualification clause within the CP Participation Agreement is what supporters of the 

current collaborative framework believe is its greatest strength, whereas those opposed to the 

underlying philosophy of CP claim said provision is the Achilles heel of the process.73 To 

summarize the main arguments, those in favour of the provision state that the requirement 

that lawyers withdraw from the case if the parties wish to pursue court proceedings 

incentivizes both the clients and lawyers to reach a settlement. Those opposed assert that this 

requirement is in essence a ‘prisoners dilemma’74 that does not produce an optimal outcome 

due to the pressure for both parties to act in their own self-interests.75  

 

Those in favour of the disqualification provision identify that the temptation to 

become adversarial – either microscopically by prolonging negotiations or macroscopically 

by going to court and needing to retain new counsel – is deferred by the increased costs that 

follow.76 As a result, all of the effort on behalf of the parties and counsel is directed towards 

reaching a settlement.77 From a lawyers perspective, the appeal of reaching a settlement 

through negotiations is highly dependent on the individual as some lawyers prefer handling 

 
73 Salava, Luke. “Collaborative Divorce: The Unexpectedly Underwhelming Advance of a Promising Solution 

in Marriage Dissolution” (2014) 48:1 Family Law Quarterly, 192. 
74 See generally: Kuhn, Steven. “Prisoner's Dilemma”, Stanford Encyclopedia of Philosophy (2 April 2019), 

online: <https://plato.stanford.edu/entries/prisoner-dilemma/&gt>. 
75 “Mnookin, "Disputing through Agents: Cooperation and Conflict between Lawyers in Litigation" (1994) 94 

Colum. L. Rev. 509” in Wiegers, Wanda. “Collaborative Family Law and Gender Inequalities: Balancing Risks 

and Opportunities” (2008) Osgoode Hall Law Journal, 764.  
76 Wiegers, supra note 66 at 764.  
77 CCH, supra note 6 at para 1-2.  
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cases through negotiations while others prefer litigation.78 From a client’s view, the downside 

to this incentive to settle is the inherent stress and costs that stems from clients needing to 

find and build trust with a new lawyer.79  

 

The provision can also be said to create a safe environment for the parties to be more 

honest because of the inability for the lawyers to cross-examine them in the future.80 

Proponents of CP argue its superiority over mediation rests in the inclusion of lawyers to 

advocate on behalf of their clients, yet if the lawyers cannot extend this duty to the court then 

they are in essence mediators with a law degree.81 

 

III. Evolution of the Process 

A potential solution to these issues of CP rests in the shift from this binary style thinking 

towards a ‘hybrid-approach’ that enables court proceedings to commence in certain 

circumstances. As the paper has shown thus far, the current absolutist practice of requiring 

parties to reach a settlement without the ability to go to court on any issues can prove 

troublesome. Therefore, to avoid CP from failing on its hubris, a few key changes are worth 

considering and it will be concluded that for CP to fulfill its full potential it must raze its 

adherence to orthodox principles of a zero-sum game. 

 

A Hybrid-Approach 

For CP to work effectively it must be entered into with consent. Clients and lawyers are not 

forced to pursue collaborative because the process identifies that the parties must be willing 

to resolve their matter peacefully in order to achieve the goals of CP, namely harm-

 
78 Abney, supra note 34 at 284. 
79 CCH, supra note 6 at para 8.  
80 Abney, supra note 34 at 284.  
81 Salva, supra note 74 at 192-193. 
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minimization and a lasting settlement. Yet the framework for CP does not extend this consent 

to the moment of impasse as parties must abandon the negotiations and find new counsel. 

This initial emphasis on consent and later rejection of it is a paradoxical philosophy. 

Therefore, to avoid the disqualification provision failing for its hubris, the framework for CP 

should abide by its principles of consent and amend the requirement prohibiting parties from 

pursuing litigation with trusted counsel.  

 

Through the constraints of the present framework, a potential non-binary solution to 

this rests in the ability for parties to agree at the onset of the process how many meetings or 

months they will limit negotiations to and state they will pursue another form of dispute 

resolution in event of impasse or a set timeline to achieve the objective of CP. Macfarlane has 

proposed that the parties set an agreed upon limited period to negotiate and then terminate the 

process if a settlement has failed to be reached.82 She states that this would uphold the 

interest-based negotiation that CP prides itself on albeit maintaining an incentive to settle.83 

Yet Wiegers identifies that this solution falls short when one party holds some form of 

leverage through either a power dynamic or financial/legal inequality.84 Even with a limited 

time period, the ominous threat of the strict disqualification provision would negatively affect 

the processes ability to manage abuse and leverage,85 and at this point further negotiations 

outside the court may be superfluous.86  

 
82 Macfarlane, supra note 15 at 39.  
83 Ibid.  
84 Wiegers, supra note 66 at 770. 
85 Ibid, at 765-770. 
86 Abney, supra note 34 at 281.  
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A more permanent solution to this rests in an amendment of the disqualification 

provision that would enable counsel to litigate matters on behalf of their clients. This is 

“cooperative law”87. 

Prospective parties and their lawyers agree to correct each other’s mistakes 

and to refrain from issuing proceedings unless they need to seek directions, or 

an opinion, from the court. They use ‘litigation selectively when it seems 

appropriate’ and ‘most say that using litigation usually does not prevent the 

parties from negotiating cooperatively.’ Afterwards, the parties go back to the 

negotiating table and resume settlement talks.88 

Although promising, this approach taken in cooperative law faults in its discretion to select 

what matters to litigate on as it keeps the option of litigating ominously present; it is in 

essence typical lawyer-to-lawyer negotiation.89 

 

This paper will take this idea of cooperate law one step further by positing that in 

order to uphold the purpose of the disqualification provision (i.e. an incentive to settle and 

avoidance of bad faith bargaining) the situations that are permitted to be litigated should be 

limited. Specifically, a modification of the Participation Agreement that enables certain 

experienced collaborative lawyers to go to court on specific issues when an impasse is 

reached.  

 

Prerequisites that certain collaborative lawyers could hold prior to this right should be 

determined by the relevant law societies and their guidelines, however a potential 

 
87 See generally: Healy, Connie. Collaborative practice: an international perspective (New York: Routledge, 

2017) at 144-150.  
88 Ibid, at 145. 
89 Ibid, at 147.  
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requirement could be the successful completion of twenty-five (25) 90 collaborative files. The 

intention of this requisite is to evidence the lawyer is using the process in good faith and not 

attempting to obtain information on the file that would grant them an unfair advantage in 

court as was the case in Kirk v. Kirk.91 In Webb v. Birkett92 the court stressed the importance 

of ensuring collaborative professionals hold adequate competence and standards. The 

implementation of required standards for lawyers seeking to take their CP file to court would 

therefore ensure the same tenacity and standard of care to that of traditional litigation is 

applied to avoid unjust results.  

 

Second, limiting the issues that are permissible to go to court could prevent the parties 

from threatening to litigate whenever a hurdle is reached in negotiations, thus upholding the 

incentive to settle. Such issues could include but are not limited to: valuations of property, 

parenting time, and relocation. Wiegers offers a solution akin to that of this hybrid-approach 

in which the interest-based framework of CP remains but allows lawyers to litigate.93 She 

states that “collaborative contracts [could be enforced] to provide explicit remedies that 

might deter opportunistic behaviour, including a right to increased legal costs or release from 

the DP in cases of bad faith bargaining”94 thus upholding the purpose of the disqualification 

provision. Limiting the issues that parties may litigate simultaneously upholds the integrity of 

collaborative and prevents what the court feared in Cataldo v. Catalado95, namely that 

allowing parties to undo negotiated agreements arrived at through CP would send a 

“dangerous message”96 and harmful precedent.  

 
90 This number is mostly arbitrary and requires further research into how many collaborative cases are 

successfully completed by practioners on average over a certain period of time.  
91 See: Kirk v. Kirk (2007) BCSC 875; also: Howanski, supra note 25 at 50.  
92 Webb v. Birkett (2011) ABCA 13. 
93 Wiegers, supra note 66 at 770. 
94 Ibid, at 770. Emphasis added.  
95 Cataldo v. Cataldo (2014) ONSC 6344.  
96 Ibid at para 20.  
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Implementing Uniform Legislation  

Unlike some States in the U.S., Canada currently does not hold any uniform legislation 

guiding the implementation of CP.97 There currently is no requirement for lawyers to have 

any training for additional skills related to dispute resolution and family violence screening 

unless they wish to pursue ADR practices.98 The onus Bill C-78 places on lawyers to 

encourage ADR and to determine the clients suitability for such practices can be considered a 

step in the right direction, however time will show the rigidity of the requirement.99  

 

 
97 Sowter, Deanne. “Increasing the emphasis on family law lawyering: correspondent’s report from Canada” 

(2018) 21:2 Legal Ethics, 164 
98 Ibid.  
99 Ibid, at 165.  
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Despite the Uniform Collaborative Law Rules and Act100 (UCLA) in the United States 

being enacted and including the requirement that counsel withdraw themselves from the case 

in event of an impasse,101 the UCLA does in fact contain situations that permit counsel to 

attend court on behalf of their clients. This mostly occurs in emergency situations where there 

is domestic abuse, or where one party attempts to dissipate assets.102 The UCLA also permits 

another lawyer within the retained firm (or governmental department) to litigate on behalf of 

the client.103 These exceptions must be identified prior within the Participation Agreement 

and is intended to protect low-income parties from the unfairness of retaining new counsel.104 

 

The U.S. has enacted the UCLA in numerous States and serves as a legislative 

framework for CP.105 A driving factor behind the adoption of the Act was related to a major 

issue arising out of the disqualification provision and the potential ethical concerns relating to 

a conflict of interests.  The Colorado State Bar expressed that lawyers entering into a contract 

with an opposing party that they do not represent may constitute a conflict of interest.106 In 

practice this issue is resolved by the parties signing the Participation Agreement 

acknowledging that the lawyer’s representation extends to that of their client alone.107 The 

American Bar Association concluded:   

 

 
100 Uniform Collaborative Law Act (2009), available online: 

<https://www.uniformlaws.org/viewdocument/enactment-kit-3?CommunityKey=fdd1de2f-baea-42d3-bc16-

a33d74438eaf&amp;tab=librarydocuments>. 
101 Ibid, at s. 9.  
102 Ibid, at s. 8.  
103 Healy, supra note 44 at 62. 
104 Ibid, at 62. 
105 Sowter, supra note 166. 
106 “Colo. Bar Ass'n Ethics Comm., Formal Op. 115 (2007)” in Sherri Abney. “Moving collaborative law 

beyond family disputes” (2014) 38:2 Journal of the Legal Profession, 285; Kristine K Howanski. “Collaborative 

lawyering in family law cases: a paradigm for addressing family conflicts” (2016) 49 The Maryland Bar 

Journal, 48.  
107 Howanski, supra note 24 at 48.  
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We do not disagree with the proposition that this contractual obligation to 

withdraw creates on the part of each lawyer a ‘responsibility to a third party’ 

within the meaning of Rule 1.7(a)(2) [of U.S. Rules of Conduct]. We do 

disagree with the view that such a responsibility creates a conflict of interest 

under that Rule.108 

In the drafting of the Act, opponents argued that the ABA should not encourage a practice 

that withdraws the lawyers at the moment when the client’s needs them the most.109 From a 

parallax, it could be argued that at a time of litigation the person the client needs the most is 

an experienced litigation lawyer – opposed to one highly specialized in ADR – although this 

argument may be less powerful in the eyes of the client that values the built up trust and 

communication with their current counsel.110 

 

Despite the enactment of the UCLA by our neighbours in the South Canada has yet to 

implement a Uniform Collaborative Act, albeit the introduction of such a framework could 

prove beneficial for two main reasons. First, it would provide and serve as a source of clarity 

of best practices. The present guidelines for a CP framework rest in the Participation 

Agreement, but the International Academy of Collaborative Professionals (IACP) has stated 

that these can vary greatly.111 Therefore adopting such an Act can grant the objectives of CP 

more opportunity to be fulfilled. For example, the Collaborative Law Contract 

Saskatchewan112 has a provision stating that unnecessary discussion of past events will not be 

permitted. Whereas in Manitoba the Minister of Justice has established a pilot project 

 
108 “ABA Comm. on Ethics & Profl Responsibility, Formal Op. 07-447 (August 9, 2007)” in Sherri Abney. 

“Moving collaborative law beyond family disputes” (2014) 38:2 Journal of the Legal Profession, 285. 
109 Andrew Schepard and David Hoffman. “Regulating Collaborative Law UCLA: the Uniform Collaborative 

Law Act takes shape” (2010) 17:1 Dispute Resolution Magazine, 26. 
110 Ibid. 
111 Healy, supra note 44 at 53.  
112 “Article 4.3, Model Saskatchewan Collaborative Law Contract (Adopted by Collaborative Lawyers of 

Saskatchewan, Inc.) [Saskatchewan Contract]” in Wanda Wiegers. “Collaborative Family Law and Gender 

Inequalities: Balancing Risks and Opportunities” (2008) Osgoode Hall Law Journal, 746. 
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creating an administrative official known as a ‘Chief Resolution Officer (CRO)’.113 The CRO 

office intends to use and regulate an inter-disciplinary collection of professionals to manage 

family law matters in a pragmatic method by sorting the file at hand to the relevant avenue 

(i.e. litigation, meditation, collaborative).114 Such provisions can be incorporated into a 

uniform Act to provide clarity to the profession and families, thus furthering the prospective 

goals of future familial well-being that CP aims to achieve.  

 

Second, it can increase accessibility and awareness. Statistics estimate nearly 90 per 

cent of all family files never proceed to a full hearing of a judge.115 In the proper 

circumstance, collaborative has proven itself to be a valuable alternative to traditional family 

law processes with high satisfaction rates.116 It is therefore important to make aware to 

families (and the legal profession) that this avenue to handle disputes is available and does 

not intend to act as a replacement to the traditional system, but to rather be complimentary. In 

practice, Salava proposes this be accomplished in several ways.117 At the State/Provincial 

level, legislation can be enacted to include collaborative; this has since been done in Canada 

through Bill C-78. The next step is for the regions to provide funding to increase awareness 

of the process options for Canadians through the use of advertisement.118 Salava119 notes that 

the costs for this would be covered by the decreased financial burden that family courts120 are 

 
113 “Manitoba Family Law Reform Committee, ‘Modernizing Our Family Law System’ (2018) 7 [Manitoba]” in 

Deanne Sowter. “Increasing the emphasis on family law lawyering: correspondent’s report from Canada” (2018) 

21:2 Legal Ethics, 165.  
114 Ibid. 
115 Healy, supra note 44 at 11. 
116 See generally: Macfarlane, Julie. “The Emerging Phenomenon of Collaborative Family Law (CFL): A 

Qualitative Study of CFL Cases” (2005) Department of Justice Canada, chapter 7: Outcomes in CFL, online: 

https://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/2005_1/pdf/2005_1.pdf 
117 Salva, supra note 73 at 195.  
118 Ibid, at 195. 
119 Ibid.  
120 Macfarlane, supra note 15 at 2; See also: Allison Jones. “Ontario's court backlog growing and courtrooms sit 

for an average 2.8 hours a day: auditor”, Global News (4 December 2019), online: 

<https://globalnews.ca/news/6253917/ontario-court-backlog-courtrooms-auditor-general/>; “191 cases dropped 

in Ontario due to court delays since 2016, AG says”, (4 December 2019), CP24 online: 
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currently facing. Microscopically, the profession can continue to promote the process through 

ensuring couples are aware of the option and by offering a reduction of fees; 121 all of which 

may be clarified through the implementation of a Uniform Collaborative Law Act. 

 

IV. Conclusion  

In conclusion, family law is unique due to its intersectionality of law and emotion.122 

Families subject to a breakdown of the marriage are, statistically, going through one of the 

most difficult experiences of their life.123 The path they choose to take during this period is 

crucial to preserve mental, physical, financial, and social health. Rockman states that an 

incorrect calculation in this area of law has the potential to destroy lives,124 thus assigning a 

profound responsibility on the profession to pursue the best route for the client and avoid a 

‘one size-fits all approach’.  

 

Through its use as a complimentary alternative, the practice of collaborative family 

law has the ability to accommodate the nuanced needs of families during a time subject to 

such an access to justice crisis. However, this paper has shown that the collaborative process 

is incomplete and may evolve for the better through an adjustment to its philosophical 

underpinnings relating to the disqualification provision. Through the implementation of a 

Uniform Collaborative Act that enables an exhaustive list of issues and prerequisite 

 

<https://www.cp24.com/news/191-cases-dropped-in-ontario-due-to-court-delays-since-2016-ag-says-

1.4714961> 
121 Salva, supra note 73 at 196.  
122 “Hoffman, D.A., ‘Colliding Worlds of Dispute Resolution: Towards a Unified Field Theory of ADR’ (2008) 

Journal of Dispute Resolution, 39” in Connie Healy. Collaborative practice: an international perspective (New 

York: Routledge, 2017) at 148.  
123 See: Statistics Canada. “Marital breakdown and subsequent depression: References” (2007), online: 

<https://www150.statcan.gc.ca/n1/pub/82-003-x/2006005/4149006-eng.html>. 
124 Lynn Rockman. Introduction, Review of Syllabus, Selecting Paper Topics, (Ottawa: University of Ottawa 

Faculty of Law, 2020). 
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qualifications for counselors to proceed to litigation, the process may evolve its role within 

the justice system in a profound manner.  
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